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veteran from suing under the Federal Tort Claims Act, 28 
L. S. C. A. 1346, 2671. tor damages for the same injury 
where neither statute precludes recourse to the other and 


where the former statute does not provide compensation 
comparable to the latter.' 
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IX THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


Xo. 11368. 


ARTHUR B. O'XEIL, BERTHA F. O'XEIL. 

Appellants. 

v. 

THE EXITED STATES OF AMERICA, Appellee. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR THE APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia dismissing a 
complaint brought under the Federal Tort Claims Act. 28 
U. S. C. A. §£ 1346, 2671, et seq. The appellants are resi¬ 
dents of the District of Columbia (J. A. 2, 3, 4, 7, 8). The 
District Court had jurisdiction under 28 U. S. C. A. 
§§ 1346(b), 1402(b). Jurisdiction is vested in this Court bv 
virtue of 28 U. S. C. A. U29I. 
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STATEMENT OF THE CASE. 


The appellant, Arthur B. O'Neil, an honorably dis¬ 
charged veteran of World War I, entered the National 
Naval Medical Center at Bethesda, Maryland, in August 
of 1941) as a Veterans* Administration patient for treatment 
of a non-service connected skin allergy. A treatment was 
prescribed for appellant which was to consist of injections 
of small quantities of a drug known as epinephrine, a 
powerful heart stimulant. By reason of the negligence of 
Federal employees, the appellant was administered a quan¬ 
tity fifteen times the proper dosage. As a result thereof, 
appellant suffered an immediate stroke, known as a myo¬ 
cardial infarct. This stroke permanently and seriously 
damaged the appellant's heart. Tie was forced to undergo 
a long period of hospitalization and to place himself in the 
hands of private physicians for a long course of treatment. 
As a result of Ills weakened heart, the appellant for a long 
period had to forego all employment and refrain from en¬ 
gaging in his usual business and social activities. His 
weakened heart prevents him from engaging in more than 
minimal activity <..f any sort and has therefore prevented 
him from enjoying the benefits of his earning capacity. 
These and many other items of damage are set forth in the 
complaint (J.A. 2. 3, 4). 

The appellant at the time of his entry into Bethesda was 
receiving a ten per cent disability allowance from the 
Veterans* Administration for bronchitis predicated on his 
World War I service. Following the heart damage sus- 
tained at Bethesda. tin* Veterans’ Administration rated 
appellant as one hundred per cent disabled and commenced 
allowances accordingly, under the terms of the World War 
Veterans Act of 1924. as amended. 38 V. S. C. A. >1 421. 


et seq. (J.A. 6. 7). 

Appellant instituted suit under the provisions of the Fed¬ 
eral Tort Claims Act (F. T. C. A.), 2S U. S. C. A. §§ 1346. 
2671, et seq.. for damages for the injuries sustained while 
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a patient at Bethesda. His wife, appellant Bertha F. O'Neil, 
also sued for loss of her husband’s services, society and 
consortium. (J.A. 2, 3, 4) 

The government moved to dismiss the entire complaint 
for want of jurisdiction in the District Court (J.A. 7). It 
was argued that appellant, Arthur B. O’Neil, was precluded 
from availing himself of the remedv provided bv the Fed- 
eral Tort Claims Act because lie had accepted the benefits 
of the veterans’ laws which constituted an administrative 
system of compensation. The availability of this other 
form of compensation, it was argued, impliedly denied its 
beneficiaries any recourse to the Federal Tort Claims Act. 
(Tr. 3) The District Judge agreed, and the complaint was 
dismissed, including the claim of the appellant. Bertha F. 
O’Neil. This appeal followed. (J.A. 10) 

STATEMENT OF POINTS. 

It was error for the District Court to have dismissed a 
suit by a veteran and his wife under the Federal Tort 
Claims Act, 28 U. S. C. A. 1346, 2671. et seq., for damages 
for personal injuries to the veteran and loss of consortium 
to the wife, resulting from medical malpractice in a Federal 
hospital, because the veteran in receiving disability benefits 
under the World War Veterans’ Act of 1924, 3S U. S. C. A. 

421, et seq., had employed his sole and exclusive form of 
remedy, when neither Act expressly or impliedly precludes 
recourse to the other and when the compensation obtain¬ 
able under the latter is not equal or comparable to the 
former. 

STATUTES INVOLVED. 

The relevant portions of the Federal Tort Claims Act, 
28 U. S. C. A. 1346, 2671, et seq., are set forth below. 
Reference is made throughout the brief to the World War 
Veterans' Act of 1924, as amended, 38 I\ S. C. A. £ 421, 
et seq. The arguments directed to this statute are negative 


4 


in character. Xo reliance is- placed on any particular lan¬ 
guage. Because of the extreme length of this legislation 
and the necessity, if reproduced, of printing it in toto . it 
has been omitted from this brief. 

28 l\ S. V. A. $ 1346(b): 

“Subject to the provisions of chapter 171 of this title, 
the district courts, together with the District Court 
for the Territory of Alaska, the United States District 
Court for the District of the Canal Zone and the Dis¬ 
trict Court of the Virgin Islands, shall have exclusive 
jurisdiction of civil actions on claims against the United 
States, for money damages, accruing on and after Jan¬ 
uary 1. 1945. for injury or loss of property, or personal 
injury or death caused by the negligence or wrongful 
act or omission of any employee of the Government 
while acting within the scope of his office or employ¬ 
ment, under circumstances where the United States, if 
a private person, would be liable to the claimant in ac¬ 
cordance with the law of the place where the act or 
omission occurred.”—Act of June 25. 1948. c. 646. 62 
Stat. 933. 


28 U. S. C. A. $ 2674: 

“The United States shall be liable, respecting the 
provisions of this title relating to tort claims, in the 
same manner and to the same extent as a private in¬ 
dividual under like circumstances, but shall not be liable 
for interest prior to judgment or for punitive damages. 

“If, however, in any case wherein death was caused, 
the law of the place where the act or omission com¬ 
plained of occurred provides, or has been construed to 
provide, for damages only punitive in nature, the 
United States shall be liable for actual or compensatory 
damages, measured by the pecuniary injuries resulting 
from such death to the persons respectively, for whose 
benefit the action was brought, in lieu thereof. ’’—Act 
of June 25, 1948, c. 646. 62 Stat. 983 

28 U. S. C. A. § 2680:* 


* Based on Act of A«p. 2. 1946. c. 753. $ 421. 60 Stat. S45. 
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“The provisions of this chapter and section 1346(b) 
of this title shall not apply to— 

“(a) Any claim based upon an act or omission of 
an employee of the Government, exercising due care, 
in the execution of a statute or regulation, whether or 
not such statute or regulation be valid, or based upon 
the exercise or performance or the failure to exer¬ 
cise or perform a discretionary function or duty on 
the part of a federal agency or an employee of the 
Government, whether or not the discretion involved 
be abused. 

“(b) Any claim arising out of the loss, miscar¬ 
riage, or negligent transmission of letters or postal 
matter. 

“(c) Any claim arising in respect of the assess¬ 
ment or collection of anv tax or customs dutv, or 
the detention of any goods or merchandise by any 
officer of customs or excise or any other law-enforce¬ 
ment officer. 

“'(d) Any claim for which a remedy is provided 
by sections 741-752, 781-790 of Title 46, relating to 
claims or suits in admiralty against the United 
States. 

“(e) Any claim arising out of an act or omission 
of any employee of the Government in administering 
the provisions of sections 1-31 of Title 50, Appendix. 

“(f) Any claim for damages caused by the impo¬ 
sition or establishment of a quarantine by the United 
States. 

“ (g) Any claim arising from injury to vessels, or 
to the cargo, crew or passengers of vessels, while 
passing through the locks of the Panama Canal or 
while in Canal Zone waters. 

“(h) Any claim arising out of assault, battery, 
false imprisonment, false arrest, malicious prosecu¬ 
tion, abuse of process, libel, slander, misrepresenta¬ 
tion, deceit, or interference with contract rights. 

“(i) Any claim for damages caused by the fiscal 
operation of the Treasury or by the regulation of the 
monetary system. 

• y 
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“(j) Any claim arising out of the combatant ac¬ 
tivities of the military or naval forces, or the Coast 
Guard, during time of war. 

•* (k) Any claim arising in a foreign country. 

“(1) Any claim arising from the activities of the 
Tennessee Valley Authority. 

** (m) Any claim arising from the activities of the 
Panama Railroad Company.**—Act of June ‘25. 1948, 
c. 646, 62 Stat. 984, amended Julv 16, 1949, c. 340, 
63 Stat. 444 

SUMMARY OF ARGUMENT. 

The receipt of benefits under the World War Veterans’ 
Act of 1924, 38 U. S. C. A. 421. et seq., does not bar the 
appellant from prosecuting a claim under the Federal Tort 
Claims Act, 28 U. S. C. A. $>: 1346, 2671, et seq. 

1. Although Congress with great particularity expressly 
excluded thirteen classes of claims from the scope of 
the Federal Tort Claims Act. 28 U. S. C. A. § 26S0, 
beneficiaries of the veterans’ laws, 38 U.S.C.A. $ 421. 
et seq.. were not so excluded. 

2. Congress specifically deleted a subsection from the 
House version of the Federal Tort Claims Act, which 
would have excluded beneficiaries of the World War 
Veterans’ Act of 1924. Sec. 402(8) H. R. 181, 79th 
Cong., 1st Sess. A judicial interpretation which would 
now bring about such a result would directly violate 
the intent of Congress. 

3. Since the World War Veterans' Act of 1924 is not an 
adequate substitute for the remedy contemplated bv 
the Federal Tort Claims Act, no doctrine of mutual 
exclusion or election of remedies should be pronounced. 

4. The argument that receipt of veterans' benefits im¬ 
pliedly precludes recourse to the Federal Tort Claims 
Act has been specifically rejected by the Supreme 





Court of the United States in Brook* v. United State*. 
337 U. S. 49, and by Santana v. United State*. 1 Cir., 
1949, 175 F. 2d 320. 

5. Feres v. United States. 340 U. S. 135, which barred a 
soldier on active dutv from maintaining: an action under 
the Federal Tort Claims Act. was predicated not upon 
the existence of an alternative form of compensation 
but upon the particular relationship involved, which 
was analogous to that obtaining between employer and 
employee and which does not expose the former to suit 
by the latter. E.g. 33 U. S. C. A. $ 905, Longshoremen 
and Harbor 'Workers' Act. 

ARGUMENT. 

Acceptance of Veterans’ Benefits for Disability Received by 
Reason of Government Negligence Does Not Preclude 
Recourse to the Federal Tort Claims Act. 

The single issue for decision in this case is whether ac¬ 
ceptance of disability benefits under the 'World War Vet¬ 
erans' Act of 1924, as amended, 38 U. S. C. A. $ 421, et seq., 
disentitles appellant from prosecuting a medical malprac¬ 
tice claim under the Federal Tort Claims Act. 2S U. S. C. A. 

1346, 2671, et seq. The government contends that the 
World War Veterans* Act of 1924 provides an administra¬ 
tive system of compensation for veterans so injured by the 
torts of federal agents which impliedly excludes such claims 
from the coverage of the Federal Tort Claims Act. 

Neither reason nor precedent supports such a view. The 
statutes involved and the decided cases make it abundantly 
clear that this Court should not judicially engraft a new 
exception onto the Federal Tort Claims Act. See 2S 
U. S. C. A. § 2680. Such a conclusion would work a result 
never intended by Congress. 
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; .j) The Statutes Involved L)o Not Provide For Mutually 
Exclusive Forms of Compensation 

The Federal Tort Claims Act has been characterized as 
a “blanket renunciation ol‘ sovereign immunity" to tort 
liability. Johnson v. [ mied States, 9 Cir., 1948, 1<0 I". 2d 
767, 769. It should be no longer necessary to emphasize 
what breadth of construction should be accorded this reme¬ 
dial statute in order to encompass all tort claims against 
the United States where “a private individual under like 
circumstances" would be similarly liable. \\ ith but one 
exception. Ft res v. 1. niter! States. 340 l . S. 133 (1930). 
the Supreme Court has refused to enlarge by implication 
the list of specific exceptions contained in the Act itself. 
28 l*. S. C. A. $ 26S0. Brooks v. United States, 337 U. S. 
49 (1949): United States v. Aetna Surety Co .. 338 U. S. 
366 (194D) : United Staff's v. Yelhnc ('air Co., 340 U. S. 343 
(1931). The admonition against strict construction of this 
waiver of immunity contained in l uited States v. Aetna 
Sureti / Co., supra, and the similar admonition contained 
in United States v. Yellow Cab Co., supra, against addition 
bv implication to the list of exclusions in the Act must be the 
background against which the problem here must be con¬ 
sidered. 

The Federal Tort Claims Act as originally enacted con¬ 
tained a list of twelve specified exclusions from the cover¬ 
age of the Act. A thirteenth was added bv amendment in 
1949. 28 l\ S. C. A. $ 2680 and Revisor's Note thereto. 
The appellants' claim is not even remotely encompassed by 
any of these exceptions. The government will concede as 
much. It argues that appellants' claim should be impliedly 
excluded because Congress has provided the veteran with 
an administrative form of compensation. This very ex¬ 
clusion of the veteran beneficiary, however, would read into 
The Act by implication what Congress deleted from the Act 
in the course of its passage. It would seem inappropriate 
for this Court to so legislate. 
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The hill which eventually became the Federal Tort Claims 
Act was introduced by Mr. Teller in the House of Repre¬ 
sentatives in the 79th Congress, 1st Session (H. R. 181). 
This bill contained a section excluding thirteen classes of 
claims. Sec. 402, Subsection 8 of H. R. 181. read as follows: 

“Any claim for which compensation is provided by 
the Federal Employees’ Compensation Act, as amended, 
or by tin- World ITMr 1 ">terans' Act of 1924." (em¬ 
phasis supplied). 

When this bill finally became the Federal Tort Claims 
Act, every exclusion contained in Section 402 of H. R. 1S1 
was retained save Subsection 8 just quoted. Thus Congress 
deleted the very exclusion which the government would now 
engraft upon the statute. 

In United States v. Brooks. 4 Cir.. 1948, 169 F. 2d 840, 
849, Judge Parker, in his dissenting opinion with which 
the Supreme Court wholeheartedly agreed. Brooks v. United 
States. 387 U. S. 49. 7>1 (1949). spoke of this very point as 
follows: 

“H. R. 181 contained thirteen exceptions in the sec¬ 
tion which became section 421 of the Tort Claims Act. 
one of which was as follows: 

“ ‘ (8) Any claim for which compensation is pro¬ 
vided by the Federal Employees’ Compensation Act. 
as amended, or by the World War Veterans’ Act 
of 1924, as amended.’ 

“This exception was omitted from the Tort Claims 
Act when the others were written in as Section 421. In 
my opinion the court is without power to write back into 
an act by interpretation a section which Congress has 
thus deliberately omitted. The onlv excuse for reading 
in an exception by interpretation is that Congress must 
be presumed to have intended that an exception apply; 
but Congress could not be presumed to intend that an 
exception apply, when it deliberately struck the excep¬ 
tion from the act upon its passage.” 
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The deletion of the exclusion of recipients of benefits 
under the World War Veterans' Act of 1924, from the Tort 
Claims Act was not a mere oversight on the part of Con¬ 
gress. Bills introduced prior to II. R. 181 contained the 
same exclusion. See II. R. 5373, 77th Cong., 1st Sess..; S. 
2221, 77th Cong.. 2nd Sess.; II. R. 6463, 77th Cong., 2nd 
Sess. The absence of the exclusion from the final draft as 
passed will support no other conclusion than that Congress 
in 1946 did not choose to discriminate against recipients 
of veterans’ benefits. 

Significantly, Congress preserved the exclusion of claims 
within the Federal Employees’ Compensation Act contained 
in Sec. 402(8) of H. R. 181, by amending the Federal Em¬ 
ployees' Compensation Act, 5 F. S. C. A. $ 757, so as to make 
the remedies provided by that Act exclusive. The World 
War Veterans' Act of 1924 was not similarly amended, 
although substantial amendments in many other respects 
from 1946 to date have been made. There is nothing in 
those sections of the World War Veterans* Act of 1924 
providing for disability benefits or other gratuities which 
indicates any intention to make such provisions an exclusive 
form of remedy. See 38 C. S. C. A. ^$471 et seq., 501 et 
seq.. 701 et seq. The appellant has benefited specifically 
from 38 C. S. C. A. §§ 501 a. 501 a-1, which provides that 
when any injury or aggravation of an injury occurs during 
hospitalization in a Veterans' Administration facility and 
results in additional disability, the benefits of the statute 
should be awarded as if the additional disability resulted 
from military service during the World War. Xo attempt 
is made in the statute to make this provision the sole rem¬ 
edy for such injury or aggravation of an injury. There is 
therefore no basis for the government’s attempt to judici¬ 
ally amend 28 F. S. C. A. $ 2680 by adding a fourteenth 


exception. 

The very premise upon which the government proceeds 
is erroneous. The World War Veterans’ Act of 1924 is not 
such an administrative scheme of comjjonsation as would 
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provide the injured veteran with compensation either equal 
or comparable to that contemplated by the Federal Tort 
Claims Act. Its fears of double recovery are foundation¬ 
less. Where there may be some overlapping, the Court has 
the power to deal with it. See Brooks v. United States , 
337 U. S. at pages 53, 54, and on remand. United States v. 
Brooks. 4 Cir., 1949, 176 F. 2d 4S2, 4S4, and discussion of 
this litigation at pages 15, 16 of this brief. 

The male appellant, by the law of Maryland, the loci 
delicti, is entitled to be compensated for his pain and suffer¬ 
ing. expenses of hospital, medical and nursing care, loss 
of earnings, permancv of injury and its resulting disability, 
and impairment of earning capacity. Brou n v. Patterson. 
141 Md. 293, 295, 298, 118 Atl. 653; Thursby v. O'Rourke. 
180 Md. 223, 230, 23 A. 2d 656: Riley v. Saylor. 179 Md. 1. 
7, 16 A. 2d 857: Phila.. TF <f* B. R. Co. v. Homeland. 66 Md. 
149, 151: Pittsburyli £ C. R. Co. v. Andrews. 39 Md. 329. 

oo- 

• O»)o. 

The World War Veterans’ Act of 1924 does not provide 
compensation equal to or commensurate with this right.* 
Hospitalization and medical care may be provided under 
some circumstances, but it makes no provision for com¬ 
pensating the veteran who is either able to pay for treat¬ 
ment at a Veterans’ Administration faeilitv or who engages 
the services of private hospitals and physicians. Veterans' 
Regulation 6(a), 38 l\ $. 0. A. p. 681. To what extent 
private medical care was obtained in this case does not yet 
appear of record, but the appellant will prove at the time 
of trial that he was required to engage the services of 
private physicians to treat his illness, for the cost of which 
he would l>e entitled to be compensated under the Federal 
Tort Claims Act. 


* It makes no provision for compensating a wife for loss of consortium. 
HitafTer v. Argonne Co ., S7 U.S. App. D.C. 57 183 F. 2d 811 (1950). Although 
Maryland, the situs of the husband’s injury, has denied a wife a cause of 
action for loss of her husband’s consortium. Emerson v. Taylor. 133 Md. 192, 
104 Atl. 538 (1918), the appellant. Bertha F. O'Neil, intends to urge that the 
District of Columbia, the situs of the marital domicile, was the situs of 
injury to the consortium. 
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The World War Veteran** Act of 1924 provides for dis¬ 
ability benefits for an injury received in a Veterans' Admin- 
• • • 

istration hospital. 3S U. S. C. A. $ 501 a-1; Veterans’ Reg¬ 
ulation la, MS l\ S. V. A. Supplement at pp. 242, 243: 38 
U. S. (A A. ^ 740. These disability benefits are perhaps 
intended to compensate for permanent disability and loss 
of earning capacity, but to what extent they adequately do 
so depends on the particular case. The benefits are uniform. 
Thev do not varv with the earning capacity of the individual 


involved. Whether the $171.00 received monthly by the 
appellant (J.A. 7) adequately compensates him for his 
disability and it- resultant impairment of earning capacity 
must await the unfolding of the evidence. The problem, 
however, indicates how unsatisfactory a substitute is the 
World War Veterans' Act of 1924 for the Federal Tort 
Claims Act. The compensation schedules of the Federal 
Employees’ Compensation Act, 5 V. S. C. A. ^ 751 et seq.. 
bear a direct relationship to the earnings and earning ca¬ 
pacity enjoyed by the particular individual. Expenses nec¬ 
essarily incurred for private medical care are thereunder 
reimbused and other provisions are made for proportional 
reimbursement of loss of earnings. This Act. therefore, is a 
more nearly comparable substitute form of compensation 
than the World War Veterans' Act of 1924. and so cases 
such as Dahn v. Dari*. 258 F. S. 421 (1922), and Maud el v. 
United State s. 3 Cir.. 1951, 191 F. 2d 1(34, do not bear the 
analogous character represented by the government. 

In addition to its other inadequacies, the World War 
Veterans' Act of 1924 provides no compensation for pain 
and suffering and disability per se. It makes no provision 
for reimbursement of loss of earnings. The disability pay¬ 
ments under the Act begin only from the date of rating. 
But. more important, the generosity of these benefits is 
dependent solely upon the whim of Congress. There is no 
“right" to veterans' benefits. Slocumb v. Gray. 80 U. S. 
App. D. C. o, 1 1 9 F. 2d 31. They may be reduced or 
abolished altogether, as they were in the days of the depres- 
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sion. Act of Mar. 20 ? 1933, c. 3, § 17, 48 Stat. 11, 38 U. S. C. 
§ 717. 

Because the disparity in compensation may be so great, 
therefore, it cannot be said that the World War Veterans' 
Act of 1924 is an adequate substitute for the Federal Tort 
(.Maims Act. Moreover, it was not intended as a remedy 
for tlie vindication of a tort received at the hands of the 
government. Its benefits are pure gratuities made by a 
grateful Congress in appreciation of service to the nation 
in time of peril. They were not intended to be a discharge 
of tort liabilitv. It is liighlv unlikelv that Congress in 
passing the Tort Claims Act in 1946 would have resolved to 
exclude a large class of veterans from the coverage of that 
Act, when at the same time those veterans were receiving 
such generous consideration and political attention from 
the same Congress. 

The conclusion is inescapable from the legislative history 
of the Federal Tort Claims Act and a reasoned comparison 
of the two appropriate statutes that the receipt of benefits 
under the World War Veterans' Act of 1924 does not pre¬ 
clude the recipient from availing himself of his remedy 
under the Federal Tort Claims Act. 

b) Applicable Case Law Specifically Rejects 
the Theory of Implied Exclusion 

The argument advanced by the government, that a vet¬ 
eran who is a recipient of disability benefits under the 
World War Veterans’ Act of 1924 is precluded from suing 
for damages for the same disability under the Federal Tort 
Claims Act because the former legislation constitutes his 
exclusive means of compensation, has been specifically re¬ 
jected in Santana v. United States. 1 Cir.. 1949, 173 F. 2d 
320. 

In the Santana case, a discharged veteran sought and ob¬ 
tained admission to a Veterans’ Administration hospital. 
As a result of negligent treatment while a patient, the vet- 
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eran died. His heirs brought suit under the Federal Tort 
Claims Act for damages for his wrongful death. 

In its opinion the First Circuit summarized the govern¬ 
ment's position as follows, at page 321: 

“There being already in existence a comprehensive 
system of special statutory benefits for service-con¬ 
nected injuries of servicemen. Congress in enacting the 
Federal Tort Claims Act must have intended to ex¬ 
clude such claims from the coverage of the Act. Hence, 
despite the general language of the Act, and despite the 
fact that the Act itself contains twelve specific excep¬ 
tions, none of winch excludes servicemen as such from 
the benefits of the Act. nevertheless, the Act should be 
read as impliedly excluding claims for service-con¬ 
nected injuries of servicemen, in accordance with ‘the 
settled rule that courts may. on the basis of such a 
complete and comprehensive system of statutes per¬ 
taining to a specific subject matter, construe subse¬ 
quent enactments of a general nature so as to except 
the specific matter." ” 

The court rejected this argument, saying: 

“In our opinion, the decision of the Supreme Court 
in the Brooks case (Brooks v. United States. 337 U. S. 
49) has completely undermined the arguments of the 
government in the case at bar." 

Further expounding, the opinion said: 

“. . . With respect to the . . . argument, that Con¬ 
gress presumably did not intend to include discharged 
veterans within the coverage of the Tort Claims Act. 
in so far as they already are covered by a ‘comprehen¬ 
sive system of special statutory benefits’, the Supreme 
Court in its decision in the Brooks case, in the lan¬ 
guage above quoted (quoted infra herein), expressly 
discredited that argument ..." 

As pointed out by the First Circuit, the same contention 
here pressed by the appellee was argued in Brooks v. 
United States. 337 U. S. 49 (1949). Its identity is more 




apparent in the opinion of the Fourth Circuit. United, 
States v. Brooks. 169 F. 2d S40 (194S). The majority of 
that Court accepted the argument, with Judge Parker dis¬ 
senting. The Supreme Court reversed, stating that it 
agreed with the views expressed by Judge Parker. 

The Brooks litigation concerned two soldiers who, while 
riding in a private automobile with their father and while 
on furlough, were negligently struck by an Army vehicle. 
One was killed and the other severely injured. Suits were 
brought under the Federal Tort Claims Act. which resulted 
in judgments for the soldiers. The Fourth Circuit reversed, 
holding that the plaintiffs’ claims were impliedly excluded 
from the Tort Claims Act because: 

“Congress has established a complete and compre¬ 
hensive administrative system of compensation to take 
care of the death of, or injuries to. servicemen. “ 

The Supreme Court, in reversing, specifically alluded t<> 
this reasoning as follows. 337 U. S. at page 53: 

“Provisions in other statutes for disability pay¬ 
ments to servicemen, and gratuity payments to their 
survivors. 38 C.S.C. § 701 (World War Veterans’ Act 
of 1924) indicate no purpose to forbid tort actions un¬ 
der the Tort Claims Act. Unlike the usual workman's 
compensation statute, e.g.. 33 U.S.C. § 905. there is 
nothing in the Tort Claims Act or the veterans' laws 
which provides for exclusiveness of remedy. United 
States v. Standard Oil Co.. 332 U. S. 301, indicates that, 
so far as third party liability is concerned. Xor did 
Congress provide for an election of remedies, as in the 
Federal Employees’ Compensation Act, 5 U.S.C. § 757. 
Thus Dahn v. Davis. 258 U. S. 421. and cases following 
that decision, are not in point. Compare Parr v. United 
States. 172 F. 2d 462. We will not call either remedy 
in the present case exclusive, nor pronounce a doctrine 
of election of remedies, when Congress has not done 
so.” 

Although the Fourth Circuit was conecrned. as was the 
Court below in the case here, with the problem of double 
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recovery, the Supreme Court assumed an eminently fair 
position which prevents this undesired result but at the 
same time preserves to the veteran the benefits of the Fed¬ 
eral Tort Claims Act. The Supreme Court said, at page 
53: 

“But this [holding] does not mean that the amount 
payable under servicemen’s benefit laws should not be 
deducted, or taken into consideration, when the service¬ 
man obtains judgment under the Tort Claims Act.” 

On remand, the Fourth Circuit considered if the judg¬ 
ments should be reduced bv offsetting veterans’ benefits re- 
ceived. The Court's opinion. United States v. Brooks, 4 
Cir.. 1940. 17d F. ‘2d 4S2. shows how the problem may be 
handled.* 

The Brooks litigation is a clear repudiation of the theory 
that receipt of benefits under the veterans’ laws will pre¬ 
clude a suit under the Tort Claims Act. The mere existence 
of another form of compensation is not the criterion. A 
theory of exclusion based on that concept was not resur¬ 
rected by Frres v. United States. 340 17. S. 135 (1950). 

Ferrs and its companion cases. .Jefferson v. Unit' d State* 
and United States v. Griggs, all three at 340 U. S. 135. in¬ 
volved Tort Claim suits by soldiers for injuries received 
on active duty by reason of the negligence of fellow mem¬ 
bers of the armed services. The analogy to cases involv¬ 
ing injuries to employees in the course of their employ¬ 
ment is readily apparent. Injuries received within such a 
relationship are no longer compensable. E.g. 33 F.S.C.A. 
>5 905. This prompted the Supreme Court, at the outset of 
»ts opinion, to say at page 138: 

“This is the ‘wholly different case' reserved from 
our decision in Brooks v. United States. 337 F. S. 49, 


* As nn alternative to reducing the judgment by the total disability benefits 
to be received tn futuro, it would seem more appropriate to require a release 
of claims for future veterans' disability benefits and preserve the judgment. 
This would avoid the difficulties of computing the amount of offset. 
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The problem for the Court in the Feres case was whether 
a soldier injured in the course of his official duties should 
be afforded a remedy under the Tort Claims Act. The Su¬ 
preme Court observed that the Act itself makes the United 
States liable only “in the same manner and to the same ex¬ 
tent as a private individual under like circumstances.'* 2S 
U.S.C.A. $ 2674. A private individual would not be subject 
to liability under such circumstances. Workmen's Com¬ 
pensation would be the sole available remedy. See e.g. 33 
U.S.C.A. S 905. The Court determined to exclude such 
claims from the Tort Claims Act. The decision was not 
based on the availability of an administrative scheme of 
compensation but on the particular relationship of the par¬ 
ties involved. This is made abundantlv clear bv the lan- 

» • 

guage of the Court: 

“. . . The actual holding in the Brooks case can sup¬ 
port liability here only by ignoring the vital distinc¬ 
tion there stated. The injury to Brooks did not arise 

out of or in the course of militarv dutv. Brooks was 

» • 

on furlough, driving along the highway, under compul¬ 
sion of no orders or duty and on no military mission. 
A government owned and operated vehicle collided 
with him. Brooks’ father, riding in the same car, re¬ 
covered for his injuries and the Government did not 
further contest the judgment but contended that there 
could be no liability to the sons, solely because they 
were in the Army. This Court rejected the contention, 
primarily because Brooks' relationship while on leave 
was not analogous to that of a soldier injured while 
performing duties under orders. 

“We conclude that the Government is not liable un¬ 
der the Federal Tort Claims Act for injuries to serv¬ 
icemen where the injuries arise out of or are in the 
course of activity incident to service. Without excep¬ 
tion. the relationship of military personnel to the Gov¬ 
ernment has been governed exclusively by federal law. 
We do not think that Congress, in drafting this Act. 
created a new cause of action dependent on local law 
for service-connected injuries or death due to negli¬ 
gence." (Emphasis supplied) 
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Since private liability for damages would not exist with¬ 
in the relationship of master and servant, see 33 U.S.C.A. 
§ 905, the government should be similarly exempt. This is 
the basis for decision of such cases as Dahn v. Davis. 25S 
r. S. 421 (1922): Man-del v. United States. 3 Cir., 1951, 
191 F. 2d 164: Bradey v. United States. 2 Cir., 1945, 151 F. 
2d 742: Dobson v. United States. 2 Cir., 1928, 27 F. 2d 807. 
and makes them wholly inapplicable as precedents for de¬ 
cision in this case. 


This Court has similarly distinguished two cases decided 
only a year apart. Wham v. United States. 86 l\ 8. App. 
D. C. 128. 180 F. 2d 38 (1950); Lewis v. United States. 89 
F. S. App. D. C. 21.190 F. 2d 22 (1951): 

Wham was a Metropolitan Police officer who was injured 
in the course of his duties by a federal employee. The gov¬ 
ernment contended that a system of compensation in the 
form of the Police and Firemen's Relief Fund was avail¬ 
able to Wham, which precluded recourse to the Tort Claims 
Act. This Court held that Wham was not a federal em¬ 
ployee and could maintain his suit. Among other reasons 
for its decision, this Court said: 


“The weakness of the government’s entire argu- 
ment. it seems to us, lies in a failure to recognize the 
force of the Brooks decision or to draw essential dis¬ 
tinctions between the federal and municipal govern¬ 
ments and their employees.’' 


Following the decision of the Supreme Court in the Frees 
case, Lewis v. United States, supra, was decided by this 
Court. Lewis was a Park Policeman who was injured by 
reason of the negligence of a fellow officer. This Court held 
that Lewis could not maintain a Tort Claim suit because 
the Police and Firemen's Relief Fund provided him with a 
scheme of compensation for the same injury.* This appar¬ 
ent contrary holding was distinguished from Wham v. 
United States, supra, as follows: 

*Thi* Court abstained from considering whether Lewis was covered bv the 
Federal Employees* Compensation Act. 5 F.S.C.A. $ 7f> 1. et se<p 
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“That case [Wham] involved a suit by a person not 
employed by the Federal Government, and is not con¬ 
trolling here.” 

It becomes clear by this case-by-case analysis that the 
mere existence of another form of compensation will not 
prevent Tort Claim liability. The relationship of the par¬ 
ties to the suit is the criterion. If that relationship is simi¬ 
lar to the employee-employer status, the Courts will extend 
to the United States the same immunity enjoyed by private 
employers under Workmen's Compensation laws. Thus was 
the Supreme Court prompted to say in Feres v. United 
States. 340 U. S.. at page 143: 

“We cannot ignore the fact that most states have 
abolished the common law action for damages between 
employer and employee and superseded it with Work¬ 
men's Compensation statutes which provide, in most 
instances, the sole basis of liability.” 

This same distinction, based not on the availability of 
another form of compensation but on the relationship of 
the claimant to the Federal Government, has been made by 
other Federal Courts since the decision in Feres. Gripa- 
lanskas v. United States. (D. Mass., 1951), 103 F. Supp. 543, 
549: Herrinp v. United States. (D. Colo.. 1951), 98 F. Supp. 
69, 70: Messer v. United States. ( D. Fla., 1951), 95 F. Supp. 
512. 

The inescapable conclusion to be derived from the de¬ 
cided cases is that appellants' claim is not barred by the 
acceptance of benefits under the World War Veterans’ Act 
of 1924. The existence of a form of compensation under 
this statute does not preclude recourse to the Federal Tort 
Claims Act, Santana v. United States. 1 Cir.. 1949, 175 F. 
2d 320, nor require an election of remedies. Brooks v. United 
States. 337 U. S. 49 (1949). Since the appellant is neither 
an employee of the United States, Lewis v. United States. 
89 U. S. App. D. C. 21. 190 F. 2d 22 (1951). nor one occupy¬ 
ing an analogous relationship. Feres v. United States. 340 
U. S. 135 (1950), those cases are inapplicable. 
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CONCLUSION. 

The government’s theory that appellant is precluded from 
prosecuting a Federal Tort Claim because he has availed 
himself of an alternative administrative form of compen¬ 
sation under the World War Veterans’ Act of 1924 has 
been thoroughly repudiated by the Supreme Court in the 
Brooks ease and by the decision in Santana v. United States, 
supra. It would judicially read into 28 F.S.C.A. $ 2680 
what Congress had deliberately stricken. 

A reasoned comparison of the two statutes demonstrates 
how unsatisfactory and incomplete a substitute is the 
World War Veterans’ Act of 1924 for the Federal Tort 
Claims Act. 

The order dismissing the case below should be reversed. 

Respectfully submitted, 

Edmund L. Jones. 

Howard Boyd. 

Paul B. Connolly, 

Attorneys for Appellant. 

Hogan & Hartson. 

Of Counsel. 
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1 Filed Dec 8 1950 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action Xo. 1819-50 

Arthur B. O’Xeil and Bertha F. O'Xeil. 4442 Garrison 
Street, X. \\\. Washington. D. C., Plaintiff 

v. 

The United States of America, Defendant 

Amended Complaint 

1. Jurisdiction is invested in this court by virtue of Title 
28. Sections 1246(b) and 1402, of the United States ('ode. 
The plaintiffs are residents of the District of Columbia. 

2. The defendant, through its Department of the Xavy. 
conducts a hospital for the medical care and treatment of 
specified classes of persons, at Bethesda, Maryland, known 
as the Xational Xaval Medical Center. 

3. On August 1. 1949, the plaintiff. Arthur B. O'Xeil, was 
admitted to this hospital, as a Veterans Administration pa¬ 
tient. for treatment of a skin allergy. The plaintiff was 
otherwise in good health. On August 2, 1949, defendant, 
acting through its agents, servants and employees, under¬ 
took to treat the plaintiff’s allergy by injecting a drug 
known as epinephrine which, when administered in im¬ 
proper dosages, is productive of serious and permanent in¬ 
jury to the victim, particularly to the heart and vascular 
organs. By reason of the negligence and carelessness of 
the defendant, acting as aforesaid, an overdose of epine¬ 
phrine, to wit. 3 cubic centimeters, fifteen times the proper 
dosage, was administered to the plaintiff. 

4. As a result of the negligence and carelessness afore¬ 
said. the plaintiff. Arthur B. O'Xeil. suffered violent sei¬ 
zures and severe shock, and serious and permanent damage 
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to his heart, to wit, a posterior myocardial infarct. He 
was afflicted with severe and excruciating pain in his chest, 
a shortness of breath, a heart gallop, nausea and complete 
fatigue. The plaintiff suffered, and continues to suffer, pain 
in the region of his heart, shortness of breath, spasmodic 
coughing, extreme nervousness and fatigue. The plaintiff 
has been caused to endure a long and tedious period 
2 of hospitalization followed by an extended period of 
complete rest. He has been prevented for long peri¬ 
ods of time from engaging in his gainful employment and 
will in the future be seriously limited in the time which lie 
can devote to gainful employment. His earning capacity 
has been impaired. Furthermore, he has been required to 
expend large sums of money for medical care and treatment, 
and he will be further burdened in the future by the neces¬ 
sity of being under vigilant medical attention. The plain¬ 
tiff's health has been so impaired that lie has been reduced 
to invalidism. His life expectancy has been reduced to zero. 
Whereas, the plaintiff prior to the administration of the 
overdose of epinephrine was a robust, vigorous man, ac¬ 
tively engaged in business and family affairs, he has been 
required to forego many of his former activities and to 
abstain from even the slightest exertion. The illness in¬ 
flicted upon the plaintiff by the negligence aforesaid has 
caused his eneriry and vitality to be sapped. He has 
been rendered extremely nervous and constantly endures 
great anxiety of mind for the welfare of himself and 

his familv bv reason of the threat of imminent death. He 
* • 

has and will continue to suffer extreme physical pain and 
mental anguish, all to his damage in the sum of Two Hnn- 
dred and Fifty Thousand Dollars ($250,000.00). 

5. Plaintiff Bertha F. O'Neil is presently the wife of 
plaintiff Arthur B. O'Xeil. and was such at all times men¬ 
tioned in this complaint. As a consequence of the aforesaid 
injury suffered by her husband, plaintiff, Bertha F. O’Xeil 
has lost and will in the future continue to lose the society, 
services, earninsfs. and consortium of her said husband, all 
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to her damage in the amount of Fifty Thousand Dollars 
($50,000.00). 

Wherefore, the plaintiff, Arthur B. O'Xeil, demands 
judgment against the United States of America in the sum 
of Two Hundred and Fifty Thousand Dollars ($250,000.00), 
together with the costs of this action, and the plaintiff Ber¬ 
tha B. O’Xeil demands judgment against the United States 
of America in the sum of Fifty Thousand Dollars 
($50,000.00). together with the costs of this action. 

Hog ax & Hartsox 

By Howard Boyd 
P.u*l R. Coxxolly 

Attorneys for the Plaintiffs 
S10 Colorado Building 
Washington, D. C. 

3 We consent to the filing of this Amended Complaint 

Ceorge Morris Fay 
United States Attorney 

Ross O'Doxoghi’e 
Assistant United States Attorney 
Attorneys for Defendant 

4 Filed Sep 8 1950 

Answer 
First Defexse 

The complaint fails to state a cause of action upon which 
relief may he granted. 

Secoxd Defense 

Answering the specific numbered paragraphs of the com¬ 
plaint, defendant avers: 

1. It is not required to answer the jurisdictional allega¬ 
tions of Paragraph 1 of the complaint. 

2. Admitted. 




3. Defendant admits that plaintiff was admitted to the 
National Naval Medical Center as a Veterans Administra¬ 
tion patient for the treatment of a skin allergy, more prop¬ 
erly described as an urticaria-like erythematous process. 
He also complained of swelling of the feet, penis, and tes¬ 
ticles. Defendant admits that plaintiff had no other com¬ 
plaints but has no knowledge or information sufficient to 
enable it to form a belief as to the truth of the allegation 
that he was otherwise in good health. Defendant admits 
that its agents treated plaintiff by injecting a drug known 
as epinephrine subcutaneously, but denies that overdosages 
thereof are productive of serious or permanent injuries. 
Defendant admits that a dose of three cubic centimeters of 

epinephrine was injected subcutaneously, but denies 
5 anv nesrlia:ence or carelessness and denies that the 
amount administered was more than the proper 
dosage. 

4. Defendant admits that while the plaintiff was a patient 
at the hospital he suffered from a posterior myocardial in¬ 
farction. Defendant admits that plaintiff suffered severe 
pain in his chest, particularly pain of deep inspiration, a 
gallop rhythm of the heart, nausea and fatigue. Defendant 
has no knowledge or information sufficient to enable it to 
form a belief as to the truth of the other allegations of the 
complaint except that it avers that plaintiff was discharged 
after seventy-eight days of hospitalization, at which time he 
was asymptomatic except for mild urticaria. At the time 
of discharge, electrocardiograms indicated the healing of 
the area of myocardial damage. 

'Wherefore defendant demands judgment together with 
the costs of this suit. 

George Morris Fay. 

George Morris Fay. 

United State* Attorney. 

Ross O’Donoghue. 

Ross O’Doxoghue. 

Assistant United States 
Attorney. 
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6 Filed Feb 19 1952 

Let This Be Filed 
Jarx 
J 

Stipulation 

It is hereby stipulated bv and between counsel for the 
respective parties that: 

1. This stipulation and the attached affidavit may be con¬ 
sidered as being before the 1’ourt nunc pro tunc. 

2. The disability benefits referred to in the attached affi¬ 
davit were awarded pursuant to the provisions of 3S V. S. C. 
$421 et seq. 

3. The 100G award for cardiac disability, referred to in 
the affidavit, resulted from disability caused by injury re¬ 
ceived by the plaintiff at the Bethesda Naval Hospital on 
August 2, 1949. 

William R. Glexdox 
William R. Glendon 
Assistant United States 
Attorney 

Attorney for Defendant 

Howard Boyd 
Joseph Ryax 
Hogax & Hartsox 

By Howard Boyd 
Joseph Ryax 

Attorneys for Plaintiff 


X 
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Filed Feb 19 1952 

Affidavit 


John J. Lang, being duly sworn, deposes, states that he is 
employed by the Veterans Administration as the Adjudica¬ 
tion Officer, Regional Office, 1825 H Street. X. W., Washing¬ 
ton, D. C. Affiant states that in that capacity, he has 
supervision of the Adjudication Service in that Regional 
Area. In the course of his official duties, affiant examined 
the claims folder of Arthur B. O'Neil,C-rrl 043 473, which 
disclosed his entitlement as follows: ( 1009 c) per centum— 
myocardial infarction, ten (10 c /c) percentum—bronchitis, 
and zero (0%) per centum pleurisy. Entitlement to bron¬ 
chitis and pleurisy is predicated on World War I active 
service. Entitlement to compensation at the rate of one 
hundred (100 c /() per centum is predicated on cardiac dis¬ 
ability incurred during a period of hospitalization, Be- 
thesda Naval Hospital. Montgomery County, Maryland. 
August 1, 1949 to October 19. 1949. Further, affiant states 
that said Arthur B. O'Neil is presently entitled to one hun¬ 
dred (KXK/f) per centum, $171.00 monthly, for said cardiac 
disability independently of stated bronchitis and pleurisy 
disabilities and not computed as a combination evaluation. 

John J. Lang 
J. J. Lang 
Adju/fication Officer 

Subscribed and sworn to before me this 18 day of Febru¬ 
ary, 1952. 


Leroy C. Aunhause 
Notary Public 
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S Filed .Tan. 14. 1952 

Motion for Judgment on the Pleadings 

Comes now the defendant, the United States of America, 
by its attorney, the United States Attorney, and moves the 
Court for judgment on the pleadings on the ground that 
from the pleadings on tile herein it appears that the Court 
is without jurisdiction over the subject matter and the 
Defendant is entitled to judgment as a matter of law. 

Charles M. I relax 
Charles M. Irelan 
United States Attorney 

Ross O'Doxoghue 
Ross O’Donoghue 

Assistant United States 
Attorney 

William R. Glexdox 
William R. Glendon 
Assistant United States 
Attorney 

50 Opinion 

The Court (Morris, J.): I do not think there is the 
slightest doubt about the case. Congress has seen fit, gen¬ 
erously and properly, to provide the means and methods 
whereby veterans may be given needed and proper atten¬ 
tion. They have afforded hospitalization, as they certainly 
should, to veterans who are in need of it. In the instant 
legislation here, they have even provided that if that hos¬ 
pitalization should result in an aggravation or increase of 
their injuries, veterans would be allowed the benefits that 
they would have been allowed had they been incurred in 
service and treated as such. 

At the time they did that, they did not have this Tort 
Claims Act. Rut to sav now that, because thev have come 
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along and passed the Tort Claims Act, they intended 

therebv to extend that to those that thev were alreadv com- 
* • * 

pensating for injuries that they had received incident to 
service, when it is totally contrary to the policy that they 
had followed before, or, to my mind, totally contrary to 
the intention that prompted the passage of the Tort Claims 
Act, would be altogether contrary to what I think the intent 
of Congress was. 

You talk about putting things in jeopardy. I cannot 
imagine a course of action that would more rapidly tend to 
Congress’ withdrawing the benefits that thev have 
51 afforded to veterans, both as to hospitalization such 
as is given and as to benefits for any aggravation that 
results therefrom. 

I think it would be one of the most serious disservices 
to the interests of veterans to say that this Tort Claims Act 
applies where they are receiving benefits for the injuries 
that they seek further compensation for. 

I think the Feres case that has been alluded to is in prin¬ 
ciple controlling. I think the relation of the claimant to the 
Federal Government is material because of the benefits of 
such relationship, and where there are no such beneficial 
results growing from that relationship, it stands in the way. 
That was the situation in the Brooks case. Where it does 
afford them other remedies. I think that relationship stands 
in the way. Here the plaintiff, in so far as benefits are 
concerned, is precisely in the situation that he would be 
on account of the injuries having been received in the Fed¬ 
eral service. 

I do not think that is the slightest doubt that the motion 
to dismiss should be granted. 

(The instant hearing was concluded.) 

• ••#••• *•# 
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9 Filed Feb 19 1952 

Order 

This cause having come on to be heard on defendant’s 
motion for judgment on the pleadings, and it appearing 
from the stipulation, affidavit and pleadings herein that 
there is no genuine issue of material fact and that the de¬ 
fendant is entitled to judgment as a matter of law, it is, 
this 19th day of February, 1952. 

Adjtdged, Ordered and Decreed that the motion be 
granted and judgment entered for the defendant. 

Jas. W. Morris 
Judge 

Xo objection as to form: 

Hooax & Hartson* 

By Howard Boyd 
Joseph Ryan* 

Attorneys for Plaintiff 

10 Filed Feb 20 1952 

Notice of Appeal 

Notice is hereby given this 20th day of February, 1952, 
that Plaintiffs Arthur B. O’Neil and Bertha F. O'Neil 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 19th day of February, 1952 in favor of the 
defendant, the United States of America against said 
plaintiffs. 

Hogan* <$: Hartson* 

Howard Boyd 

Howard Boyd 

Joseph M. F. Ryan*. Jr. 

Joseph M. F. Ryan, Jr. 

Attorneys for Plaintiffs 
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No. 11.368 

QUESTION PRESENTED 

Whether a veteran receiving' a 100^ disability award at 
the rate of $171.00 monthly for injuries received at the 
Bethesda Naval Hospital while undergoing treatment pro¬ 
vided by the World War Veterans Act of 1924. 3S USC 421 
et seq., is entitled to maintain a suit under the Federal Tort 
Claims Act, 2$ l SC 1346(b) et seep, for the same injuries, 
and thus effect a further recovery against the United States. 
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United States Court of Appeals 
for the District of Columbia Circuit 


Xo. 11,368 


Arthur B. O'Xeil, Bertha F. O’Xeil, Appellants 

v. 

The United States of America, Appellee 


Appeal from the United States District Court for the District of 

Columbia 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 

Appellant, Arthur B. O'Xeil, a veteran of "World War I 
entered the Bethesda Xaval Hospital August 1, 1949, for 
treatment of a skin allergy. Appellant's hospitalization 
and treatment was undertaken at the expense of the United 
States because of his status as a veteran, pursuant to the 
provisions of the World War Veterans Act of 1924, 3S U.S. 
C. § 421 et seq, 706. While undergoing treatment there he 
was administered an overdose of epinephrine, which re¬ 
sulted in a cardiac condition (J.A. pp. 2,3). Appellant ap¬ 
plied for and received a 100% disability compensation 
award for this injury from the Veterans Administra¬ 
tion, effective August, 1949, under the provisions of 3S U.S. 
C. $ 501(a), and is currently receiving $171.00 a month un¬ 
der this award from the United States (J.A. 6,7). Follow- 
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ing the granting of this 100% disability award bv the \ et- 
erans Administration for the injury inflicted at Bethesda, 
appellant brought the instant action under the Federal Tort 
Claims Act. supra, seeking recovery in tort for the same 
injury for which he had already been awarded $171.00 per 
month as total disability compensation (J.A. *2). 

The District Court granted the Government’s motion for 
judgement on the pleadings (J.A. 8). and from that decision 
this appeal ensues (J.A. 10). 

STATUTES INVOLVED 

38 CSC § 301(a): 

Where any veteran sutlers or has suffered an injury, 
or an aggravation of any existing injury, as the result 
of hospitalization or medical or surgical treatment, 
awarded him under any of the laws granting monetary 
or other benefits to World War Veterans, or as the re¬ 
sult of having submitted to examination under author- 
ity of the War Risk Insurance Act or this chapter, 
and not the result of his misconduct, and such injury 
or aggravation results in additional disability to or the 
death of such veteran, the benefits of sections 471a, 
473a, and 701-703, 704, 705, 706, 707-715, 716-721 of this 
title, and sections 30a, 485 of Title 5 shall be awarded 
in the same manner as if such disability, aggravation, 
or death were service connected within the meaning of 
such laws: except that no benefits under this section 
shall be awarded unless application be made therefor 
within two years after such injury or aggravation was 
suffered, or such death occurred, or after March 2S, 
1934, whichever is the later date. The benefits of this 
section shall be in lieu of the benefits under sections 
751-791, 793 of Title 5. 

Federal Tort Claims Act, 2S U.S.C. $ 1346(b): 

(b) Subject to the provisions of chapter 171 of this 
title, the district courts, together with the District 
Court for the Territory of Alaska, the United States 
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District Court for the District of the Canal Zone and 
the District Court of the Virgin Islands, shall have ex¬ 
clusive jurisdiction of civil action on claims against the 
United States, for money damages, accruing on and 
after January 1, 1.945. for injury or loss of property, 
or personal injury or death caused by the negligent or 
wrongful act or omission of an employee of the Gov¬ 
ernment while acting within the scope of his office or 
employment, under circumstances where the United 
States, if a private person, would be liable to the claim¬ 
ant in accordance with the law of the place where the 
act or omission occurred. 

SUMMARY OF ARGUMENT 

The existanee of an adequate scheme of compensation 
awards for injuries received through the negligence of Gov¬ 
ernment employees precludes any further recovery under 
the Federal Tort Claims Act, 28 U.S.C. §§ 1346, 2671, 
et seq. 

(1) The statute under which appellant now receives a 
100 r /c disability award, 3S U.S.C. 421 et seq. 501(a), for 
the same injury for which he sues in tort, indicates the 
Congressional design that the disabilitv awards therein 
shall be the exclusive means of recovery against the United 
States. 

(2) Reference to the Federal Tort Claims Act, 2S U.S.C. 
1346(b) et seq., its purpose and its background dem¬ 
onstrates that it was intended to afford a remedy to those 
who hitherto had been without remedy and not to provide 
a further recovery for those who like appellant were already 
protected by Federal statutes. Appellant’s argument as 
to the intent of Congress based on earlier uninacted tort 
claims bills has been specifically repudiated by the Supreme 
Court in Feres v. United States , 340 U.S. 135. 

(3) Appellant's contention that because the measure of 
damages allowed under the compensation system differs 
from the measure of damages recoverable under the Federal 
Tort Claims Act that the former cannot be considered a 
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substitute for the latter, is a question of policy which should 
properly be addressed to the legislature, further this con¬ 
tention has been repudiated by the judicial decisions. 


(4) Brooks v. United States. 337 L -S. 49 (1949) and cases 
decided thereunder are not controlling since there was not 
in that case the casual relation between the military service 
and the injury present herein. 


(5) The Supreme Court in Feres v. United States, 340 
U.S. 135 (1950), in holding that the compensation system 
provided for military personnel negligently injured on duty 
by Government employees, precluded recovery under the 


Federal Tort Claims 


Act modified its earlier decision in the 


Brooks case. This Court recognized this modification when 
it followed the rationale of the Feres case, without refer¬ 


ence to the Brooks decision, in Lewis v. United States, S9 


X’.S. App. D.C. 21, 190 F. 2d 22 (1951). 


(6) The principle that the existence of a compensation 
remedy precludes suit in tort for injuries negligently occa¬ 
sioned by Government employees was reaffirmed and ap¬ 
plied by the Supreme Court in its recent decision in 
Johansen v. United States . 343 F.S. 427 (1951). and that 
principle is dispositive here. 


ARGUMENT 

The Existence of an Adequate Compensation System for In¬ 
juries Occasioned by the Negligence of Government Em¬ 
ployees Precludes a Further Recovery Through Suit Un¬ 
der the Federal Tort Claims Act. 

Appellant to prevail herein must show that despite the 
fact that he is now being compensated at the rate of $171.00 
a month by the Veterans Administration under the provi¬ 
sions of 3S U.S.C. § 501(a). that he is entitled to seek a 
further recovery from the United States through suit under 
the Fededal Tort Claims Act. The statute under which he 
now receives his compensation award clearly indicates the 
Congressional intent that the awards therein arc intended 
to be the sole means of recovery against the United States. 
The Federal Tort Claims Act was designed to provide a 
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remedy for those who hitherto had been without such a 
remedy, not to provide an additional recovery for those 
already provided for. The Supreme Court in Feres v. 
United States. 340 U.S. 135 (1950) has established the 
principle that the existence of a Federal compensation sys¬ 
tem precludes further recovery for the same injury by 
a suit under the Federal Tort Claims Act. This principle 
was reaffirmed by the Supreme Court in its decision, not 
cited by the appellant, in Johansen v. United States, 343 
U.S. 427 (1951) and recognized as a rule of general 
applicability. 

a) Congress by the passage of ihe World War Veterans Act of 1924. 38 
U.S.C. 421 el seq.. established a comprehensive and exclusive sys¬ 
tem of compensation for injuries such as appellant's. 

The appellant contends (Brief p. 10) that there is nothing 
in the provisions of the World War Veterans Act of 1924 
which indicates any intention to make such provisions an 
exclusive form of remedy. Examination of this Act reveals 
the explicit intent of Congress set forth in express terms 
to make the benefits provided therein exclusive. The Fed¬ 
eral Tort Claims Act was not then in existence and patently 
Congress was under no requirement to make the World 
War Veternas Act exclusive of relief under the Federal 
Tort Claims Act. However. Congress was aware that in 
granting the benefits of the World War Veterans Act pos¬ 
sibilities would exist of double recovery and Congress in 
passing that Act clearly manifested its intent that the Vet¬ 
erans Act was the sole remedy to the exclusion of then 
existing other remedies. This is perhaps most clearly in¬ 
dicated by reference to the section of the statute under 
which appellant now enjoys compensation payments of 
$171.00 per month. 3$ U.S.C. 501(a) provides: 

Where any veteran suffers or has suffered an injury, 
or an aggravation of any existing injury, as the result 
of hospitalization or medical or surgical treatment, 
awarded him under any of the laws granting monetary 
or other benefits to World War veterans, or as the 
result of having submitted to examination under au- 
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thority of the War Kisk Insurance Act or this chapter, 
and not the result of his misconduct, and such injury 
or aggravation results in additional disability to or the 
death of such veteran, the benefits of sections 471a, 
473a. and 701-703, 704, 705, 70(5, 707-715, 716-721 of this 
title, and sections 30a, 485 of Title 5 shall be awarded in 
in the same manner as if such disability, aggravation, 
or death were service connected within the meaning 
of such laws: except that no benefits under this section 
shall be awarded unless application be made therefor 
within two years after such injury or aggravation was 
suffered, or such death occurred, or after March 2S, 
1934, whichever is the later date. The benefits of this 
section shall be in lieu of the benefits under section 
751-791. 793 of Title 5. Mar. 2$, 1934, c. 102, Title III, 
£ 31, 48 Stat. 526. (The Federal Employees Compen¬ 
sation Act.) (Emphasis Supplied.) 


A more precise definition of the Congressional attempt to 
limit the beneficiaries to a single recovery against the 
ITiited States could hardly be evidenced. Aware that a 
recipient of an award under the World War Veterans Act 
might also, as a Federal employee, claim further benefits 
under the Federal Employees Compensation Act, Congress 
manifested its clear intent to preclude any such double 
recovery by the language of £ 501(a). above quoted. Con¬ 
gress quite obviously felt that it was providing an adequate 
and generous system of compensation by the passage of 
what is now 3S U.S.C. £ 501(a) and wished to make crvstal 


clear its intent that there should be no double recoverv 

» 

under the only then existing statute under which such a 
double recovery could be had. Appellants urge that the 
World War Veterans Act is not exclusive of the Tort Claims 
Act because there is nothing in the former which so makes 
it (Appellants' Brief, p. 10). A similar argument was 
advanced in the recent decision of the Supreme Court in 
Johansen v. United States . 343 F.S. 427 (1952). There the 
petitioner, the beneficiary of an award under the Federal 
Employees Compensation Act, urged that he was further 
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entitled to maintain suit in tort under the Public Vessels 
Act, 4G U.S.C. § 7S1, et seq., and in support thereof argued 
that there was nothing the Federal Employees Compensa¬ 
tion Act making it exclusive. The Supreme Court, in re¬ 
jecting his contention and holding the Federal Employees 
Compensation Act exclusive of suits in tort, stated at p. 433: 

It is quite understandable that Congress did not 
specifically declare that the Compensation Act was 
exclusive of all other remedies. At the time of its 
enactment, it was the sole statutory avenue to recover 
from the government for tortious injuries received in 
government employment. Actually it was the only. and 
therefore the exclusive, remedy. (Emphasis supplied.) 

Congress can hardly be required, in passing in 1934 the 
provision under which appellant receives his compensation 
award, to anticipate the passage of the Federal Tort Claims 
Act in 1946 and make the former exclusive of a then non¬ 
existing statute, but Congress did make the World War 
Veterans Act exclusive of a then existing statute which 
might have allowed a double recovery and in so doing clearly 
made known its intent that the World War Veterans Act 
was the sole, the exclusive and the only means of recovery 
against the United States by one in the appellant’s cir¬ 
cumstances. 

Quite apart from the manifest intent revealed in § 501(a) 

itself, the exclusiveness of the remedy permeates the entire 

Act of which § 501 is a constituent part. Thus, the preamble 

to the World War Veterans Act of 1924, 3S U.S.C. § 422, 

resort to which is persuasive. Coosaw Mining Co. v. South 

Carolina. 144 ITS. 550 (1892), 2 Sutherland Statutorv Con- 

* 

struetion $ 4S04. provides in pertinent part: 

This chapter is intended to provide a system for the 
relief of persons who were disabled, and for the depend¬ 
ents of those who died as a result of disability suffered 
in the military service of the United States between 
April 6, 1917, and July 2, 1921. For such disabilities 
and deaths no other pension laics or laws providing for 
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gratuities or payments for death in the service shall 
be applicable. (Emphasis supplied.) 

In providing that the benefits conferred therein were to 
the exclusion “of other pension laws or laws providing for 
gratuities or payments for death in the service", Congress 
was clearly impressing on the statute, of which $5 501(a) is 
a part, a dominant intent that the measure it was enacting 
was an adequate compensation scheme and that it was a 
complete fulfillment of the financial obligations of the 
United States to veterans for injuries incurred by them. 
While. of course, it speaks only of injuries incurred between 
1017 and 10*21. its application to the entire statute is obvious. 
It would be manifestly unreasonable to allow a single re¬ 
covery to one injured through enemy action and yet allow a 
double recovery to one injured under circumstances similar 
to the appellant's. The exclusive nature of the statute 
being established in its preamble and the particular sec¬ 
tion under which the appellant now enjoys his compensation 
award specifically excluding a possibility of double recovery 
against the United States, it is clear that such a recovery 
as is now desired herein was not contemplated nor intended 
by the Congress. Where, as in the instant action, there 
are two express indications of the desire of the Congress 
to make the statute exclusive, it fiies in the face of reason 
to urge that Congress was required to make the statute 
exclusive of an as yet unenacted statute such as the Federal 
Tort Claims Act. 

b) There is no indicaiion thal Congress in enacting the Federal Tort 
Claims Act was aware that claims of veterans compensated under 
the provisions of 3S U.S.C. $ 501(a) would be included therein. 

Appellants urge (Brief p. S) that there is no provision in 
the Tort Claims Act prohibiting suit by a veteran receiving 
a compensation award for the same injury for which suit 
is brought under the Act. From this the Court is urged to 
hold that the absence of such a provision is significant in 
determining the Congressional intent to include such claims 
as the instant one under the Tort Claims Act. 
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A similar argument was again made in the Johansen 
case, supra , and the court in rejecting stated in reference 
to the analogous Public Vessels Act, supra, 431-432: 

Nor is the legislative history of the Act helpful. We 
are cited to no evidence that any member of Congress 
in 1925 contemplated that this Act might be thought 
to confer additional rights on claimants entitled to the 
benefits of the Federal Employees Compensation Act 
of 1916. Surely the lack of such evidence is not helpful 
to petitioner's case: the most that can be said of it is 
that Congress did not specifically exclude such claim¬ 
ants from the coverage of the Public Vessels Act. 

It is apparent, therefore, than an argument predicated 
on the fact that there is no express exclusion in the Tort 
Claims Act for beneficiaries of a compensation system has 
been judicially repudiated by the Johansen decision. 

Appellant next would urge (Brief p. 8-10) that inclusion 
in earlier tort claims bills of a provision precluding suit 
by beneficiaries of the Federal Employees Compensation 
Act, 5 I .S.C. £ 751 et seq. or the World War Veterans Act 
of 1924, supra, and the absence of such a provision in the 
final bill is indicative of the Congressional design to allow 
suits in tort by such beneficiaries and in support thereof 
the appellant invites the Court's attention to the dissenting 
opinion of Judge Parker in United States v. Brooks. 169 
F. 2d 840, 849 (C.C.A. 4, 194S) and the Supreme Court's 
reliance thereon in Brooks v. United States. 337 TT.S. 49 
(1948). Appellant fails to note, however, that it was this 
argument which it accepted in the Brooks decision that the 
Supreme Court expressly rejected in its later decision in 
Feres v. United States. 340 F.S. 135 (1950). In the Feres 
case the Supreme Court held that the compensation system 
provided military personnel for injuries incident to service 
brought about by the negligence of Government employees, 
precluded suit under the Federal Tort Claims Act. In so 
doing, it considered and rejected the contention here ad- 
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vaneed by appellant in reference to the earlier bills stating 
at pp. 13S, 139: 

Significance also has been attributed in these cases, 
as in the Brooks case supra, p. 51. to the fact that 
eighteen tort claims bills were introduced in Congress 
between 1925 and 1935 and all but two expressly denied 
recovery to members of the armed forces: but the bill 
enacted as the present Tort Claims Act from its intro¬ 
duction made no exception. We also are reminded that 
the Brooks case, in spite of its reservation of service- 
connected injuries, interprets the Act to cover claims 
not incidental to service, and it is argued that much of 
its reasoning is as apt to impose liability in favor of a 
man on duty as in favor of one on leave. These con¬ 
siderations. it is said, should persuade us to cast upon 
Congress, as author of the confusion, the task of quali¬ 
fying and clarifying its language if the liability here 
asserted should prove so depleting of the public treas¬ 
ury as the Government fears. 

This Act. however , should be construed to fit , so far 
as will comport with its words, into the entire statutory 
system of remedies ayainst the Government to make 
a workable, consistent and equitable whole. (Emphasis 
supplied.) 

Appellants then can hardly find comfort in this argument 
which the Supreme Court having once accepted has sub¬ 
sequently so thoroughly and unequivocally repudiated. 

c) The purpose and inlenl of ihe Federal Tort Claims Act was to pro¬ 
vide a remedy whore none existed before, not to provide a favored 
few with a double recovery for the same injury. 

Appellant, to prevail herein, must establish that the Fed¬ 
eral Tort Claims Act contemplates not only a remedy to 
those hitherto without one but also that it had the additional 
purpose of providing a further recovery to those who, as 
the appellant, were already well provided for by previous 
statutory enactments. That such is not the case is clear 
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from the circumstances surrounding its enactment and the 
decisions thereunder. The Federal Tort Claims Act was 
enacted as Title IV of an even more comprehensive act 
entitled the Legislative Reorganization Act of 194-6. 60 Stat. 
SI2, whose purpose was to provide for increased efficiency 
in legislative branch of the Government 60 Stat. S12. This 
purpose was served by the Tort Claims Act as stated by the 
Supreme Court in Feres v. United States, supra , 139, 140, 
in that: 

As the Federal Government expanded its activities, 
its agents caused a multiplying number of remediless 
wrongs—wrongs which would have been actionable if 
indicted by an individual or a corporation but remedi¬ 
less solely because their perpetrator was an officer or 
employee of the government. Relief was often sought 
and sometimes granted through private bills in Con¬ 
gress, the number of which steadilv increased as gov- 
eminent activity increased. The volume of these pri¬ 
vate bills, the inadequacy of congressional machinery 
for determination of facts, the importunities to which 
claimants subjected members of Congress, and the ca¬ 
pricious results, led to a strong demand that claims for 
tort wrongs he submitted to adjudication. Congress 
had already waived immunity and made the government 
answerable for breaches of its contracts and certain 
other types of claims. At last, in connection with the 
Reorganization Act. it waived immunity and trans¬ 
ferred the burden of examining tort claims to the 
courts. 

Patently, Congress was not overwhelmed with the im¬ 
portunities of servicemen and veterans. As to them, ade¬ 
quate compensation had already been provided. Rather, 
the burden was cast upon Congress by the claims of those 
who were otherwise without remedy. As stated by Judge 
Chestnut in Jefferson v. United States. 77 F. Supp. 706, 712, 
aff'd sub now. Feres v. United States, supra, in discussing 
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the intent of Congress in passing the Federal Tort Claims 
Act: 

But so far as I am aware, private bills for the benefit 
of soldiers for damages resulting from service-con¬ 
nected injuries were at least not common, in view of 
the long established provisions for the armed forces, 
including the Veterans Administration established 
during or shortly after the First World War. It is 
probable, therefore, that claims of that nature, as illus¬ 
trated by the instant case, were not within the con¬ 
templation of Congress in enacting this particular 
legislation. 

Quite obviously injuries such as appellant's hardly moti¬ 
vated the passage of the Federal Tort Claims Act and he 
must be considered as beyond the purpose and intent of the 
legislation. This purpose was succinctly stated in the Feres 
case at p. 140. The primary purpose of the Act was to 

extend a remedy to those who have been without; if it 
incidentally benefited those already well provided for, 
it appears to have been unintentional. Congress was 
suffering from no plague of private bills on the behalf 
of military and naval personnel because a comprehen¬ 
sive system of relief had been authorized for them 
and their dependents by statute. 

So, too. Congress was suffering “no plague of bills" on 
behalf of veterans with injuries regarded as service-con¬ 
nected “because a comprehensive system of relief had been 
authorized for them and their dependents by statute", i.e., 
3S U.S.C. 501(a). It is manifest, therefore, that there 
appears no Congressional design to afford veterans injured 
as a result of hospitalization in veterans' hospitals a fur¬ 
ther recovery beyond that provided under the provisions of 
the World War Veterans Act of 1924. 

Reference to the recent Supreme Court decision in .Johan¬ 
sen v. United States, supra, makes clear the limited extent 
of Congressional design in waiving sovereign immunity 
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in eases sounding in tort. The Court as stated held that the 
existence of the compensation provided by the Federal Em¬ 
ployees Compensation Act precluded further recovery under 
the Public* Vessels Act for injuries to the crewman of a 
public vessel. The same argument that appellant makes 
here that there is nothing in the Tort Claims Act making it 
exclusive was made in reference to the Public Vessels Act. 
"While recognizing that the literal language of that Act 
would allow the claim there, the court refused in view of 
the background of the Act to follow such a literal inter¬ 
pretation stating at p. 431: 

It is sufficient here to recall that this Act was one of a 
number of statutes which attest “to the growing feeling 
of Congress that the United States should put aside 
its sovereign armour in cases where federal employees 
have tortiously caused personal injury or property 
damage’* 330 U.S. at 453. These enactments were not 
usually directed toward cases where the United States 
had already put aside its sovereign armor, granting 
relief in other forms. With such a legislative liistorv, 
one hesitates to reach a conclusion as to the meaning of 
the Act by adoption of a possible interpretation through 
a literal application of the words. 

To the same extent and in the same manner that the Su¬ 
preme Court in the Feres and Johansen cases, supra . con¬ 
sidered that the overriding purpose of the statute was to 
provide a remedy where none existed before, it is apparent 
that there is nothing in the Tort Claims Act indicative of 
any intent to provide jurisdiction of a claim of a veteran 
for an injury regarded as service-connected for which an 
adequate statutory compensation system already exists. To 
the contrary, the entire intent and tenor of the Tort Claims 
Act was in the words of the Feres case, p. 140, “to extend 
a remedy to those who had been without *' and, the appellant 
having been adequately provided for elsewhere, his claim 
must fail. 
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d) The difference in Ihe measure of damages between a compensation 

remedy and a tort remedy has no bearing on the issue herein. 

Appellant next urges (Brief pp. 10-13) that since the 
compensation provided by the World War Veterans Act 
differs in the elements of damages considered from that of 
a suit in tort that the former cannot be construed as a 
substitute for the latter. This argument should, of course, 
be addressed to the Congress and not the Courts. It is to 
labor the obvious to point out that this argument would 
have equal applicability to any compensation statute and 
would if valid permit two recoveries in any case in which 
the injured person is covered by a compensation statute. 

While appellant’s argument is an unusual one it has been 
urged before. In Dobson United States , 27 F. 2d SOT (2 
Cir. 1928). the court rejected this contention stating at 
p. S09: 

Chapter 3, title 3S, of the United States Code (38 
USCA $>; 165-200) provides an elaborate pension sys¬ 
tem for personal injury and loss of life incurred by 
officers and enlisted men in the navy. These pensions 
may be thought an inadequate substitute for the re¬ 
covery of full damages under the Public Vessels Act 
of March 3, 1925, but they were well known to all who 
entered the naval service. The policy evidenced by 
these statutes has existed for a great manv vears. 

Again if this argument were valid its applicability would 
have been obvious in the decision by this Court in Lcicis v. 
United States. 89 U.S. App. D.C. 21, 190 F. 2d 22 (1951). 
There a United States park policeman sued under the Fed¬ 
eral Tort Claims Act for injuries received through the 
negligence of a fellow employee. This Court held that 
since there was available to appellant the compensation 
benefits of the District of Columbia Policemen and Fire¬ 
men’s Relief Fund, 4- District of Columbia Code (1951 ed.) 
S 501 et seq., that that remedy was exclusive and suit could 
not be maintained under the Tort Claims Act. Obviously 
the compensation remedy there, which for tort disability is 
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a fixed 50/c of the officer's salary, 4 D. C. Code (1951 ed.) 
§ 507, does not include a measurement of the various dam¬ 
ages which appellant would claim are so determinative. 
However, that factor did not preclude this Court from 
holding the Fund to be the complete and sole remedy to 
the exclusion of suit under the Federal Tort Claims Act. 

Finally this contention must be disposed of by the Feres 
decision. There the injuries were compensated as here by 
compensation statutes. 1 There, as here, such elements as 
pain and suffering, medical expenses and loss of earnings 
were not the basis of the disability award. Yet, apparently 
in response to the precise argument this appellant here 
advances the court stated at p. 145 : 

The compensation system which normally requires 
no litigation, is not negligible or niggardly, as these 
cases demonstrate. The recoveries compare extremely 
favorably with those provided by most workmen’s com¬ 
pensation statutes. 

Appellant cannot, therefore, plead that the exclusiveness 
of the remedy provided by the compensation statute is 
negatived or in anv wav effected because another remedv 
may provide for different elements of damages. 

e) The applicable judicial decisions establish that the existence of a 
federal compensation remedy precludes suit in tort against the 
United States to further recover for the same injury. 

Dolni v. Doris , 25S 421 involved a suit by a postal 

employee injured on duty on a railroad at a time when the 
railroads were operated by the Government under the Fed¬ 
eral Control Act, 40 Stat. 451. which permitted suits against 
the Government for negligence in the operation of Govern¬ 
ment controlled railroads. The court, in holding that by 
accepting benefits under the Federal Employees Compensa- 

1 The Feres decision embraced three cases consolidated for hearings and 
decision. In one of these. No. 29. Jefferson v. United States , the petitioner’s 
compensation benefits flowed from the identical statute under which appellant 
now receives his award of $171.00 a month. See Jefferson v. United States, 
77 F. Supp. 706, 711. 
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tion Act, supra, the plaintiff was precluded from suit in 
tort, stated at p. 432: 

The Compensation Act deals only with, and confers 
rights only upon, employees of the government, who 
must necessarily be but a small percentage of those 
authorized to sue under the Federal Control Act, and 
it is impossible for us to conclude that Congress in¬ 
tended by the enactment of the later law to allow an 
employee to claim and receive the compensation spe¬ 
cially provided for him under the former and then, 
while enjoying that benefit, to institute suit against the 
government under the Federal Control Act, which 
might require it to make further payment for the same 
injury and which must, in all cases, subject it to expen¬ 
sive, harrassing and often long protracted litigation. 

Again in Brade// v. Dobson. 151 F. 2d 742 (C.C.A. 2. 1945) 
suit was brought under the Public Vessels Act to recover 
for the death of a sailor killed through the alleged negli¬ 
gent operation of a naval vessel. The Court there, in holding 
that the compensation provided naval personnel precluded 
a recovery in tort, stated at p. 743: 

It is quite true that nothing in the text of the Public 
Vessels Act bars suit by a member of the armed forces, 
but in Dobson v. V.S., 2 Cir., 27 F. 2d S07, cert. den. 
27S U.S. 653, 49 S. Ct. 179, 73 L. Ed. 563, we held that 
because of the compensation elsewhere provided for 
such persons they must be deemed excluded from its 
provisions. That case directly rules here: 

The principle of the exclusiveness of the compensation 
remedy was again enunciated by the Supreme Court in the 
Feres decision and extended therein to the Federal Tort 
Claims Act. This principle was recognized by this Court 
in Lewis v. United States, supra, and in the recent decision 
of Johansen v. United States . supra, the Supreme Court 
held the principle to be one of general applicability. 
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Faced with this array of judicial decision and confronted 
with the necessity of showing that for some reason, not 
readily apparent, he and those similarly situated are alone 
entitled to pursue two mutually exclusive remedies to their 
ultimate conclusion, appellant seeks comfort in the Supreme 
Court's decision in Brooks v. United States , supra and 
cases decided thereunder, but examination of that decision 
reveals that it is not factually analogous even if it had not 
been modified by the more recent decisions of the Supreme 
Court in the Feres and Johansen cases, supra. 

In the Brooks case, the petitioners members of the armed 
forces, were involved in an accident with an army vehicle. 
At the time of the accident they were, as described in the 
Feres case, supra, at p. 146 ‘‘on furlough, driving along a 
highway, under compulsion of no orders or duty and on no 
military mission. ” The Government, in the Brooks case, 
urged that the consequences stemming from a holding that 
a tort action would lie for injuries negligently inflicted on 
military personel should preclude recovery. The Supreme 
Court rejected this argument, stating at p. 32: 

But we are dealing with an accident which had noth¬ 
ing to do with the Brooks* army careers, injuries not 
caused by their service except in the sense that all 
human events depend upon what has already tran¬ 
spired. Were the accident incident to the Brooks’ 
service, a wholly different case would be presented. 

Patently then, the Court was limiting its decision solely to 
the situation where there was no casual relationship be¬ 
tween the injury and the military service. The Brooks' 
status at the time of injury was, in a real sense, comparable 
to a civilian injured under like circumstances. They were 
at the place of injury by their own volition, independently 
of governmental orders or requirements. Their military 
status or service in no way contributed to the accident or 
played any casual part therein. In terms, the accident had 
nothing to do with their military service, it did not arise 
out of or depend in any way on such military service and the 
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Court manifestly felt that it would be inequitable to deny 
them because of their military status, which had no rela¬ 
tionship to the accident, the redress they would otherwise 
obtain. Appellant, however, is in an entirely different 
situation. The injury itself for which he seeks recovery is, 
by the plain terms of the statute under which he now re¬ 
ceives benelits, regarded as if service-connected. Thus the 
statute 38 U.S.C. >1 301(a) reads in pertinent part: 

Where any veteran suffers or has suffered an injury, 
or an aggravation of any existing injury, as the result 
of hospitalization or medical or surgical treatment, 
awarded him under anv of the laws granting monetarv 
or other benelits to World War veterans, or as the 
result of having submitted to examination under au- 
thority of the War Risk Insurance Act or this chapter, 
and not the result of his misconduct, and such injury or 
aggravation results in additional disabilitv to or death 
of such veteran, the benelits of sections 471a, 473a, and 
701-703, 704, 703, 706, 707-715, 716-721 of this title, and 
sections 30a. 485 of Title 5 shall be awarded in the same 
manner as if such /Usability, aggravation, or death 
were service connected within the meaning of such laws; 
(Emphasis supplied.) 


Congress, in so providing, obviously was by legislation 
regarding the veteran in the same status as though he were 
in service and the injury occurred as incident to that serv¬ 
ice. Patently then, the veteran incurring such an injury is 
not within the ambit of the Brooks case, supra, where the 
injury had no relation to, or connection with, the service. 
Further, it must be obvious that plaintiff's injury here has 
a very real casual relation to his service. The appellant 
was in the Bethesda Naval Hospital and receiving treat¬ 
ments there because of his military service. But for his 
military service he could not have been in the hospital or 
receiving the treatment which brought about his injury. 
As a veteran he was entitled to the benefits of free hos¬ 
pitalization at the expense of the United States. As a 
veteran, also, he was entitled to compensation for any in- 
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juries resulting from such treatment. Of his own volition 
he chose to partake of these benefits and because of his 
military service he put himself in the position from which 
the present injury ensued. It is manifest, therefore, that 
there is a direct casual relationship between his service 
and his injury. In short, his injury could not have occurred 
except for his service and, therefore, there is a basic factual 
distinction herein from the Brooks case, supra, where the 
injury was totally divorced from any relation or connection 
with the military service. 

The Brooks case has been modified, if nol overruled, by laler 
decisions of the Supreme Court. 

Assuming, arguendo, a factual analogy between Brooks 
and the instant case, the Brooks decision has been modified, 
if not implicitly overruled, by the later decisions of the 
Supreme Court in Furrs v. United States, supra, and Johan¬ 
sen v. United States, supra. Further, this modification has 
been recognized by this Court and applied in the diverse 
results reached in the closely analogous cases of IF/mwi v. 
United States , S6 I7.S. App.'D.C. 128, ISO F. 2d 3S (1950), 
and Lewis v. United States, supra. In the Wham case, suit 
was brought by a District of Columbia policeman under 
the Federal Tort Claims Act for injuries received in line of 
duty through the negligence of a government employee. The 
government there argued that the existence of an adequate 
compensation system, there the District of Columbia Police 
and Firemen’s Relief Fund, Title 4, District of Columbia 
Code, (1951 ed.) § 501, et seq. precluded further relief under 
the Federal Tort Claims Act. At this time the Feres case, 
supra, had, of course, not yet been decided. This Court 
rejected the government’s contention and held the Brooks 
decision controlling. Independently of the Brooks case, 
this Court held that the Police and Firemen’s Relief Fund 
was not such a fund of the United States as to justify the 
contention that there would be a double recovery against 
the United States, stating at p. 39: 

In our opinion the United States bears no such rela¬ 
tionship to the Fund as to justify the government’s 
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claim for exemption from liability under the Tort 
Claims Act to appellant by reason of his position as 
a member of the Metropolitan Police. 


The Court went on to state at p. 40: 

Vet. neither in form nor substance, name or char¬ 
acter, can it be regarded as a fund of the United States. 


Following the Brooks and Wham decisions the Supreme 
Court, in October, 1950, decided the Feres case and in so 
doing established the principle that the existence of an 
adequate statutory compensation system precluded recovery 
under the Federal Tort Claims Act for injuries received 
through the negligence of government employees. There, 
as has been stated, the Court was passing on the claims of 
soldiers negligently injured while on duty. In holding their 
compensation remedv exclusive the Court necessarilv re- 
jected many of the arguments it found persuasive in the 
Brooks case, stating at pp. 13S, 139: 


Significance also has been attributed in these cases, 
as in the Brooks case, supra . p. 51, to the fact that 
eighteen tort claims bills were introduced in Congress 
between 1925 and 1935 and all but two expressly denied 
recovery to members of the armed forces: but the bill 
enacted as the present Tort Claims Act from its intro¬ 
duction made no exception. We also are reminded that 
the Brooks case, in spite of its reservation of service- 
connected injuries, interprets the Act to cover claims 
not incidental to service, and it is argued that much of 
its reasoning is as apt to impose liability in favor of 
a man on duty as in favor of one on leave. These con¬ 
siderations, it is said, should persuade us to cast upon 
Congress, as author of the confusion, the task of quali¬ 
fying and clarifying its language if the liability here 
asserted should prove so depleting of the public treas¬ 
ury as the Government fears. 


This Act. however, should he construed to fit. so far 
as will comport with its icords, into the entire statutory 
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system of remedies against the Government to make a 
workable, consistent and equitable whole. (Emphasis 
supplied.) 

After discussing the purpose of the Tort Claims Act as 
quoted, supra , page 139, 140, the Court then went on to say 
at p. 144: 

This Court, in deciding claims for wrongs incident 
to service under the Tort Claims Act, cannot escape 
attributing some bearing upon it to enactments by Con¬ 
gress which provide systems of simple, certain, and 
uniform compensation for injuries or death of those 
in armed sendees. We might say that the claimant 
may (a) enjoy both types of recovery, or (b) elect 
which to pursue, thereby waiving the other, or (c) pur¬ 
sue both, crediting the larger liability with the pro¬ 
ceeds of the smaller, or (d) that the compensation and 
pension remedy excludes the tort remedy. There is 
as much statutory authority for one as for another of 
these conclusions. If Congress had contemplated that 
this Tort Act would be held to apply in cases of this 
kind, it is difficult to see why it should have omitted any 
provision to adjust these two types of remedy to each 
other. The absence of any such adjustment is persua¬ 
sive that there was no awareness that the Act might be 
interpreted to permit recovery for injuries incident to 
military service. 

That language has precise application here and similarly 
the absence of any adjustment to the compensation provided 
veterans by virtue of 38 U.S.C. § 501(a) is equally persua¬ 
sive herein. 

^Vhile appellants must necessarily endeavor to limit the 
force of the Feres decision to the precise facts therein, it 
is manifest that such cannot be done and the case stands 
for the principle that Federal plans for compensation are 
exclusive of a further remedy in tort. Any doubt engended 
on that score must be effecivelv dismissed by the language 


of the Supreme Court in Johansen v. United States, supra, 
wherein it stated at p. 440: 

This Court accepted the principle of the exclusive 
character of federal plans for compensation in Feres 
v. United States, 340 U.S. 135. Seeking so to apply the 
Tort Claims Act to soldiers on active duty as “to make 
a workable, consistent and equitable whole”, p. 139, 
we gave weight to the character of the federal “sys¬ 
tems of simple, certain, and uniform compensation for 
injuries or death of those in armed services.” P. 144. 
Much the same reasoning leads us to our conclusion 
that the Compensation Act is exclusive. (Emphasis 
supplied.) 

However, prior to the Johansen decision, this Court recog¬ 
nized the exclusive nature of compensation plans in the 
Lends case, supra. There a United States park policeman 
was injured in line of duty by a fellow employee. Though 
eligible for benefits under the District of Columbia Police 
and Firemen's Relief Fund, supra, he brought suit under 
the Federal Tort Claims Act. Clearly, if this Court was of 
the opinion that the Brooks decision remained unmodified 
by the Feres case it would have decided the case on the basis 
of its Wham opinion and allowed a double recovery (both 
were policemen injured in line of duty, both were compen¬ 
sated from the same fund. The distinction that one was 
a Federal employee and one a District of Columbia em¬ 
ployee would not seem controlling in view of the fact that in 
the Wham case it was the relation of the fund to the United 
States, not the relationship of the complainant to the gov¬ 
ernment, that was controlling.) This Court, however, 
recognizing that the Feres case modified the Brooks decision 
by establishing the principle of exclusiveness of compensa¬ 
tion remedies, held the compensation remedy exclusive in 
view of the analogy to the Feres case, stating at p. 23: 

By parity of reasoning we think the same result must 
be reached in this case. Like the soldier in the Feres 
case, the Park Policeman obtains the benefit of “svs- 




terns of simple, certain, and uniform compensation for 
injuries or death”. Members of the Park Police are 
by congressional enactment entitled “to all the benefits 
of relief and retirement” furnished by the “policemen 
and firemen’s relief fund, District of Columbia”. That 
“statutory scheme contemplates a broad system of 
relief, by way of medical and hospital care and treat¬ 
ments, pensions, retirement * * As was said in 
the Feres case, “If Congress had contemplated that 
this Tort Act would be held to apply in cases of this 
kind, it is difficult to see why it should have omitted 
any provision to adjust these two types of remedy to 
each other.” 340 U.S. 135, 144, 71*S. Ct. 153, 158. 

The opinion in the Letcis case is manifestly applicable here. 
Having held there, that the existence of a compensation 
remedy precludes relief in tort, where the compensation 
remedy is not, as shown in the Wham case, a Federal fund 
so as to be a double recovery against the United States, 
a fortiori, it is obvious that the principle must be applied 
here where the compensation remedy is a Federal fund 
and where, unless the compensation remedy is regarded as 
exclusive, there would be such a double recovery against 
the United States. The Feres case established the principle 
of exclusiveness of the compensation remedy. This Court 
recognized and applied that principle in the Lewis case 
and appellants present no rational reason why this Court 
should carve out an exception thereto on their behalf. 
Particularly is this true in the light of the recent Supreme 
Court decision in the Johansen case. There, in holding 
that the Federal Employees Compensation Act, 5 U.S.C. 
751 et seq., was exclusive of suit in tort under the Public 
Vessels Act, supra, a statute fully analogous to the Tort 
Claims Act, the Court reaffirmed and amplified the doctrine 
of the Feres case. In distinguishing Johansen from the 
case of Dahn v. Davis, 25S U.S. 421, where it based its 
decision on the doctrine of election of remedies, the Court 
stated at p. 439: 
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There was therefore in the Dahn case legislation 
directly substituting the United States for the carriers 
in all litigation. Thus the carriers' business was con¬ 
ducted deliberately by the Government with as little 
change as possible from the situation when carriers 
controlled. Here the United States operates its own 
public vessels, without any such conformity legislation. 
As such operator it has established by the Compensa¬ 
tion Act a method of redress for employees. There is 
no reason to have two systems of redress. (Emphasis 
supplied.) 

Similarly in the instant case the same reasoning applies 
and there is no reason to have two systems of redress for 
a veteran injured as a result of hospitalization at the ex¬ 
pense of the United States. The Supreme Court in the 
Johansen case concluded its opinion with the following 
apposite language, p. 441: 

All in all we are convinced that the Federal Em¬ 
ployees Compensation Act is the exclusive remedy for 
civilian seamen on public vessels. As the Government 
has created a comprehensive system to award payments 
for injuries, it should not he held to hare made excep¬ 
tions to that system without specific legislation to that 
effect. (Emphasis supplied.) 

So. too, here, a comprehensive compensation system has 
been created to award payments for injuries and there 
being no specific legislation creating exceptions to that 
system it is submitted that the same result should be reached 
herein. As the compensation provided Federal employees 
by the Federal Employees Compensation Act was held ex¬ 
clusive in the Johansen case, as the compensation provided 
military personnel was held exclusive in the Feres case, 
and as the compensation provided policemen was held ex¬ 
clusive in the Lewis case, so too, here, should the compen¬ 
sation provided veterans be held exclusive and in lieu of a 
further recovery against the United States for the same 
injury by suit under the Federal Tort Claims Act. 
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CONCLUSION 

The Federal Tort Claims Act in the words of the Supreme 
Court in the Feres decision was designed “to extend a 
remedy to those who have been without;”. The appellant 
has been amply provided for by the compensation benefits 
of the World War Veterans Act of 1924. As stated in the 
.Johansen decision at p. 439 “There is no reason to have 
two systems of redress.” The absence of any adjustment 
of these two systems of redress must vitiate appellant’s 
contentions for as stated in the Feres decision at p. 144: 

If Congress had contemplated that this Tort Act would 
be held to apply in cases of this kind, it is difficult to 
see why it should have omitted any provision to adjust 
these two types of remedy to each other. 

It is submitted, therefore, that the remedy and the sole 
remedy is the compensation award appellant now receives 
of $171 a month for the duration of his disability and that 
he is, therefore, precluded from suit under the Federal 
Tort Claims Act for further damages for the same injury 
and the judgment of the District Court should be affirmed. 
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